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Figure 12.1. Public funds and donations to political parties in the United Kingdom,
1 July 2005 to 30 June 2010

Public Funds - by type of public fund All donations - by type of donor

Source: UK Electoral Commission.
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Figure 12.2. Candidate spending at the UK Parliamentary General Election 2010, by political party in the
long campaign and short campaign
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Note: The “long campaign” is the period of several months prior to a person formally becoming a “candidate” at a general
election, for which there is one limit. The “short campaign” is the period of weeks after a person formally becomes a candidate
and ending with polling day, for which there is another limit.

Source: UK Electoral Commission.
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Figure 12.3. Campaign expenditure, by category, at the UK Parliamentary general election 2010
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Figure 12.4. Campaign expenditure (non-party campaigners) at the UK Parliamentary general election 2010
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Integrity — advice and guidance by the Commission

In the United Kingdom, the Electoral Commission is responsible for taking steps to
ensure compliance with the requirements regarding party, candidate, and third-party
finance. The Commission’s policy is to regulate in a way that is effective, proportionate
and fair, in line with the principles of good regulation. Wherever possible, it will use
advice and guidance proactively in order to secure compliance. The Commission is
committed to providing those it regulates with a clear understanding of their regulatory
obligations. It produces comprehensive guidance on a wide range of subjects, responds to
requests for advice, and provides training where requested.* The Commission is
committed to making sure it is as easy as possible for people to comply with the rules,
through good guidance and systems, publishing guidance that explains how to comply
with the rules, offering advice in response to enquiries and continuing to find ways to
reach out to those we regulate to keep them informed of the rules and how to comply with
them.

The Commission is also proactive in encouraging compliance, for example in giving
specific advice to newly registered parties, and issuing reminders to parties before
deadlines for reports. It regularly meets with parties to discuss emerging issues, and
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conducts campaign monitoring to determine whether individuals and organisations may
need to be alerted to regulatory requirements impacting on them.

Compliance and oversight

As noted above, the Commission seeks to use advice and guidance to secure
compliance wherever possible. Where necessary, however, there are a range of powers
that can be used to obtain information and penalise contravention of the law.

The Commission and the courts have a number of supervisory and investigatory
powers, requiring the supply of information, attendance at interviews, and inspection of
documents, including at specific premises. The Commission also has a number of civil
sanction powers, comprising the imposition of fixed or variable monetary penalties, the
issuing of compliance or restoration notices (requiring steps to be taken to stop non-
compliance or undo its effects), the issuing of stop notices (failure to comply with which
is a criminal offence), and agreeing enforcement undertakings. It may also refer cases to
prosecuting bodies for criminal prosecution.

The Commission’s Enforcement Policy sets out how it carries out its functions in this
5
regard.

Compliance with the requirements is generally high. Since the Commission was given
its civil sanction powers, compliance rates have increased. Figures 12.5 and 12.6 provide
examples of compliance rates since 2010, in respect of delivery of yearly statements of
accounts and quarterly returns of reportable donations by political parties.

Figure 12.5. Compliance rate (statement of accounts) in the United Kingdom, 2010-13
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Source: UK Electoral Commission.
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Figure 12.6. Compliance rate (quarterly returns) in the United Kingdom, 2010-12
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The Commission has issued 25 sanction notices since it was given these powers in
2010, including a range of different monetary penalties and compliance notices. Many of
these sanction notices stem from the late reporting of donations or loans, late or non-
delivery of annual accounts, and acceptance of impermissible donations. None of these
has been appealed to the courts. The Commission will continue to seek to improve these
compliance rates and to improve compliance in other areas.

Challenges and risks

The issue of how political parties should be funded continues to be discussed, in the
UK legislatures and elsewhere. While there is evidence of public disquiet at aspects of
private funding, there is little evidence of public support for increased public funding.

The most recent legislative change to political finance provisions concerned the
requirements on third-party campaigners, by the Transparency of Lobbying, Non-Party
Campaigning and Trade Union Administration Act 2014. It widened the scope of those
entities that could be affected by the rules, as well as increasing certain reporting
requirements. The Commission has engaged with those potentially affected to increase
awareness of the new provisions, and has produced a revised suite of guidance for third
parties in advance of the legislation coming into force.

Further devolution of powers is likely (to Scotland, and possibly to other parts of the
United Kingdom), following the UK Parliamentary general election on 7 May 2015, and
that is likely to have an impact on how political finance is regulated.

The Commission engages with Government, Parliament and interested bodies on any
proposed legislative change. The Commission is politically neutral, but strongly supports
any measures that are in the interests of voters, and ensures that its voice is heard
whenever proposals are made that might affect voters’ interests.
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Notes

1. For additional information on the Political Parties Elections and Referendums Act,
see www.legislation.gov.uk/ukpea/2000/41/contents.

2. For additional information and the text of the Representation of People Act 1983, see
www.legislation.gov.uk/ukpga/1983/2/contents.

3. All data on donations, loans and statement of accounts is made available on line at
www.electoralcommission.org.uk/find-information-by-subject/political-parties-
campaigning-and-donations.

4. The Election Commission’s guidance is made available on line at
www.electoralcommission.org.uk/i-am-a/party-or-campaigner/non-party-
campaigners/guidance.

5. The Commission’s Enforcement Policy can be found on line at

www.electoralcommission.org.uk/ data/assets/pdf file/0003/106743/Enforcement-
Policy-30March11.pdf.
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Chapter 13

Brazil

By Mr. José Antonio Dias Toffoli

President of Brazil’s Superior Electoral Court and Justice of the Federal Supreme
Court

This case study provides an overview of the Brazilian political financing system,
including the applicable legislation, categories of political parties and funding,
regulation mechanisms and transparency initiatives. It also reviews some of the tools
provided to political actors to comply with the legal standards, and draft legislation
designed to strengthen and reform the political funding system.
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Introduction

As of the promulgation of the Constitution of 1988, Brazil has been experiencing an
unprecedentedly long period of democratic stability. Our democratic basis has expanded
substantially. Presently, the republican principle that establishes that self-governing
people choose their representatives is achieved by means of universal suffrage and
popular direct and secret vote of equal weight to all, as set forth in Article 14 of the
Federal Constitution. Voting is compulsory for Brazilians aged 18 years and older; and
optional for the illiterate, those over 70 years of age, and those over 16 and under 18.

Presently, registered voters account for 71% of the Brazilian population. With more
than 142.8 million voters, Brazil is the world’s fourth largest democracy, ranking after
India, the United States and Indonesia.

In October 2014, for the seventh time since democracy has been restored in the
country, Brazilians attended the largest election in Brazil’s history and went in an orderly
and peaceful manner to the polls to decide the future of their nation. They elected the
president, governors and lieutenant governors in all Brazilian states and the Federal
District, a number of senators and all representatives at the Chamber of Deputies (House
of Representatives) and at the legislatures of all Brazilian states and the Federal District.
More than 115 million voters appeared to vote in the first round of elections, and more
than 112 million in the second round.

Nevertheless, there is still much to contemplate and advance so as to ensure the
continuous improvement of the democratic process that enables us to choose our political
representatives following free and equitable campaigns that ultimately implement the
genuine will of the Brazilian people.

Our process of democratisation has not yet been able to prevent electoral financing
from allowing economic power to abduct civil rights.

That being said, it is worth noting that the discussions on electoral financing
necessarily comprise the debate on “the financing of democracy”. The question that must
be asked is: who is entitled to finance democracy and how can this be done? As the
Tribunal sees it, the answer is to protect the foundations of democracy at all times, and
that includes the sovereignty of the people, the freedom to vote, and the trust in the
integrity of State policies.

Based on Brazil’s history, it is possible to infer that the capture of the State by
economic groups results from the combination of expensive electoral campaigns and the
need to have them funded by private companies. That is the reason why the president of
the Electoral Court has been advocating the prohibition for companies to fund political
parties and electoral campaigns, as such entities create undue pressure upon politicians
who are elected to represent the people before the Executive and Legislative Branches.

Currently, private companies constitute the largest funders of political parties,
electoral campaigns and, indirectly, Brazilian candidates. Such private sector investments
point to a natural and instinctive performance that seeks to ensure its own survival, being
not limited by market or capitalist regulations. However, rules governing the public
sector, which seek to limit the participation of the State or establish a very strict set of
rules for it to occur, clash with the ones that regulate the private sector.

Thus, it is rather understandable that corporations are increasingly driven towards the
public sphere, not with the purpose of imposing corrupting effects upon it, but seeking to


http://www.legislation.gov.uk/ukpga/2000/41/contents
http://www.legislation.gov.uk/ukpga/1983/2/contents
http://www.electoralcommission.org.uk/find-information-by-subject/political-parties-campaigning-and-donations
http://www.electoralcommission.org.uk/find-information-by-subject/political-parties-campaigning-and-donations
http://www.electoralcommission.org.uk/i-am-a/party-or-campaigner/non-party-campaigners/guidance
http://www.electoralcommission.org.uk/i-am-a/party-or-campaigner/non-party-campaigners/guidance
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manage a portion of its power and wealth instead. It is precisely this indulgence of the
activism of legal entities in elections, and exactly as it happens in Brazil.

This matter is already being examined before Brazil’s Supreme Court, in Direct
Action for the Declaration of Unconstitutionality n. 4,650, which was filed by the Federal
Council of the Brazilian Bar Association. The votes presented so far constitute a majority
favouring the unconstitutionality of the participation of legal entities in party and
electoral funding, but four justices still need to issue their votes so that a decision is
reached. After Justice Gilmar Mendes requested to see the record, case proceedings were
stayed, remaining in that condition up to now.

I examine below the model currently adopted in Brazil, pointing to the fact that the
country is increasingly subscribing to the need for reforms that ensure greater equality of
conditions for candidates to run electoral races, eliminating potential sources of bribery
and the abuse of economic power to the detriment of the legitimacy of elections and the
balance of existing political forces.

Applicable legislation — the main competencies and attributions of Brazilian
Electoral Courts in place to inspect, regulate and control party and electoral
funding mechanisms

Brazil's legal system comprises rules designed to monitor and prevent the abuse of
economic power, bribery and other forms of distortion in local politics, adding to the
protection of constitutional and republican principles, popular sovereignty and democracy
itself. Such rules are established in the following law and statutes:

e Federal Constitution of 1988

e Law N. 4,737/1965 (Electoral Code)

e Law N. 9,096/95 (Political Parties Act)

e Law N. 9,504/97 (Elections Act)

e LC (Supplementary Law) N. 64/90 (Ineligibilities Act)

e Resolutions issued by the Superior Electoral Court (TSE).

In Brazil, the Electoral Court System is responsible for regulating and inspecting the
amount of resources allocated in the democratic and political game. It constitutes an
autonomous body of the Judicial Branch, and is granted administrative, judging and
normative powers, which indicates the peculiar features that describe Brazil’s electoral
judicial and administrative system. Its institutional design combines the technicality and
impartiality of the Judicial Branch with the temporary exercise of electoral functions,
which mitigates the concentration of so many different powers within one single body.
Regardless of being a permanent institution, it does not have its own staff. Electoral
judges usually serve for only four years, and are not allowed to perform their attributions
in two successive elections for the same elective office.

Its administrative and organisational attributions range from the organisation of the
registration of voters and the registration of political parties to the disclosure of the results
of elections and the certification of elected candidates. With regard to its judicial
attributions, the Electoral Court System is responsible for settling electoral disputes,
including objections to candidacy registration requests and lawsuits resulting from
electoral crimes, such as abusive publicity in the media, abuse of power because of the
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undue use of the structure of public administration, and the unlawful winning of votes
(vote buying), which may lead to the cancellation of a candidate’s registration or even the
impeachment of an elected representative. In addition to being required to respond to
consultations on electoral matters, Electoral Courts are also responsible for issuing
resolutions that regulate general provisions set forth in the electoral legislation in place.

It is worth noting, albeit in a concise manner, that the attributions of Electoral Courts
in Brazil are as follows:

1. analysis and appraisal of annual accounts of political parties

2. analysis and appraisal of campaign accounts of political parties, financial
committees and candidates

3. Analysis and appraisal of complaints, enquiries and criminal actions based on
unlawful acts related to irregular revenues or expenditures, slush funds, electoral
bribery (criminal and non-criminal jurisdiction) and abuse of economic power to
the detriment of the organisation and legitimacy of elections

4. normative attribution: specification of the rules established in the electoral
legislation that are related to the funding of political parties and elections.

Categories of party and electoral funding

Brazilian legislation provides for a system of mixed funding of political parties and
election campaigns, including the (direct and indirect) sources listed below:

1. party fund money

2. donations made by individuals and legal entities

3. tax exemptionl

4. free airtime on radio and television (by means of the offsetting of taxes).

The party fund comprises the following revenues: i) monetary fines and penalties
imposed pursuant to the electoral legislation in place; ii) financial resources allocated to it
by law on a permanent or temporary basis; iii) donations made by individuals or legal
entities by means of direct bank deposits credited in the Party Fund account; iv) annual
budgetary appropriations of the Federal Government, provided they are always higher
than the total number of voters registered by 31 December of the year that precedes the
budgetary proposal, multiplied by BRL 0.35, according to rates consolidated in August
1995 (Article 38 of Law N. 9,096/95).

The amount approved for the party fund in the Federal Government’s budget for 2015
was three times higher than the one of the previous year, totalling USD 322 million.” The
distribution of monies from the party fund complies with the following criteria: 5% of the
total amount shall be distributed in equal shares to parties that have registered their
articles of incorporation before the Superior Electoral Court;’ and 95% shall be
distributed among parties proportionally to the votes obtained in the last general election
for seats at the Chamber of Deputies (Article 41-A of Law N. 9,096/95).

Political parties are entitled to receive donations from individuals and legal entities.
The donations made by legal entities to political parties shall not, either directly or
indirectly, not even as publicity of any sort, originate from: i) foreign entities or
governments; ii) public authorities or agencies; iii) self-regulated public bodies, public
companies or utilities, government-controlled companies and foundations established in
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law, which resources include funds from government bodies or agencies; and
iv) professional associations or unions (Article 31 of Law N. 9,096/95).

Individuals and legal entities may also make donations to the party fund, the political
parties or electoral campaigns during an election year, provided the legal figures that are
usually constituted during this period are identified. Such figures include “candidate”,
“financial committee” and “campaign accounts”.

Candidates, financial committees and political parties that raise funds and choose to
use them in electoral campaigns are required to open “campaign accounts”, which are
aimed at recording all financial transactions made during such a period. Such accounts
are created for this single purpose only, and the aforementioned individuals and entities
are forbidden to make use of previously existing bank accounts (Head provision of
Article 22 of Law N. 9,504/97). Additionally, they may use goods and services that have
cash value in electoral campaigns, provided they also report their estimated value.

With regard to the raising of funds to electoral campaigns, Brazilian legislation has
already prohibited certain legal entities from making donations with the purpose of
preventing foreign entities, unions, public institutions and entities funded with public
resources from interfering in elections. Thus, political parties and candidates are
prohibited from receiving donations that originate from: foreign governments; bodies and
agencies established under direct or indirect public administration; foundations
maintained with government resources; public-utility companies; legal entities governed
by private law that benefit from mandatory contributions established by law; public-
utility types of entity; professional associations or unions; non-profit organisations that
receive funds from abroad; entities devoted to charity and religious affairs; sports
organisations; non-governmental organisations that receive public funds; and civil society
organisations of public interest (Article 24 of Law N. 9,504/97). As established in a
resolution issued by the Superior Electoral Court, with regard to the general elections of
2014, contributions that originated from notarial and registration offices were also
prohibited (Article 24, item XIII of Resolution N. 23,406 of 2014).

Regarding electoral campaign donations made by individuals and legal entities, the
legislation in place does not establish objective limits. Instead, it establishes a percentage
to be calculated over the income of campaign donors. Thus, individuals are entitled to
donate up to 10% of the gross income earned during the year preceding an election. With
respect to candidates who choose to make use of own resources, the limit will be
equivalent to 50% of its patrimony in the year preceding the election. Finally, donations
made by legal entities are limited to 2% of gross sales revenues earned during the year
preceding elections.

The establishment of maximum donation amounts based on the income of donors
perpetuates the critical economic influence on election campaigns, such a measure being
unable to prevent that the inequality of resources among competitors becomes a major
condition for one winning the electoral race. Such a context is aggravated by the lack of
legal limits to electoral expenditures, as explained further in this chapter.

Let’s check selected data related to donations made to electoral campaigns in Brazil.
Data retrieved from the systems operated by Brazilian Electoral Courts clearly points to
increasing corporate influence when examining the percentage share of donations made in
elections that were held between 2004 and 2014* (Tables 13.1 and 13.2).
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Table 13.1. Percentage share of donations made in Brazilian municipal elections, 2004-12

Municipal elections Percentage share (%)
2004 38.84%
2008 36.07%
2012 45.40%

Table 13.2. Percentage share of donations made in Brazillian general elections, 2006-14

General elections Percentage share (%)
2006 66.49%
2010 74.72%
2014 76.48%

It becomes perfectly clear that, as of 2010, the share of corporate donations accounts
for more than 75% of the funding of state and national campaigns, creating numerous
distortions in Brazil's political system and even leading to countless allegations of bribery
and other unlawful acts related to electoral and political funding. With regard to
municipal elections, although the funds raised by political parties and candidates are more
balanced, the percentage share of donations made by legal entities is still rather
significant.

Figures 13.1 and 13.2 demonstrate the evident lack of proportion between revenues
obtained from legal entities and those earned from other sources of electoral funding in
the 2014 elections.

Figure 13.1. Percentage share of party fund money and private resources with regard to
campaign donations, Brazilian general elections, 2014

® Party fund money
 Private resources
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Figure 13.2. Percentage share of individuals and legal entities with regard to campaign donations,
Brazilian general elections, 2014

® Individuals

Legal entities

Such lack of proportion is even more evident when we analyse electoral campaign
data related to the latest presidential race. Regarding the 2014 elections, the donations
made by legal entities to all presidential candidates amounted to more than
USD 232 million,” which represents a share of more than 90% of total resources.

It is also worth noting that the donations made to presidential races by the ten largest
corporate donors totalled USD 61 million. Such a figure points to unequal participation
during the elections, with special attention to widely known holders of greater economic
power. And that is the reason why it seems necessary to establish uniform limits to
donations and campaign expenditures, regardless of the income of donors.

During the elections of 2014, the largest campaign donors were companies from
sectors that are heavily influenced by government regulation or that maintain contractual
relations with the government, such as those representing the food industry, civil
construction and the financial sector.

The massive presence of private companies belittles popular participation in the
electoral race. The donations made to presidential campaigns by individuals have
accounted for only a 2% share of total used resources. This suggests a contradiction, as
the central figures in an electoral process should be the citizens, not corporations.

Electoral expenditures

The high cost of electoral campaigns is one of the most significant reasons why
parties and candidates seek funding sources that are compatible with increasingly higher
spending.

In Brazil, there are no legal limits on expenditures made by political parties and
candidates during an election campaign. There are provisions set forth in Brazilian
legislation (Article 17-A of Law N. 9,504/97) establishing that the spending limit for
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campaigns aimed at filling public elective offices shall be established by law, with
observance to local peculiarities, by 10 June of each electoral year. In the event such a
law is not edited in time, each party shall be deemed responsible for establishing their
own spending limits, being then required to report such figures to the Electoral Court
System. Given that no law was ever edited to regulate the matter, political parties have
been establishing their own spending limits for each electoral campaign.

Table 13.3 sets out data on political party spending during the presidential races held
between 2002 and 2014. Let us examine it carefully.

Table 13.3. Political party spending during the Brazilian presidential elections, 2002-14

Election year Expenditures related to presidential campaigns, per election (in USD)!
2002 33985632.95

2006 133 387 582.29

2010 216 467 881.16

2014 367 288 491.75

Overall total 751129 588.15

1. In US dollars, according to the currency exchange rate of 3 October 2014 (BRL 2.4926).

It is worth noting that Brazil’s 2014 presidential elections were the most expensive in
the country’s history (Figure 13.3). Candidates and financial committees spent more than
USD 259 million. The presidential candidates who participated in the runoff, Dilma
Rousseff (PT) and Aécio Neves (PSDB), spent USD 140 and USD 89 million,
respectively.

Figure 13.3. Total spending of Brazil’s presidential candidates, 2002-14
In USD
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As a consequence of the lack of legal limits to campaign spending, we find
increasingly higher campaign costs. Unsurprisingly, both parties and candidates depend
immensely on contributions and campaign donors, which, as we noted earlier, are often
represented by large corporations.

Mechanisms designed to regulate campaign advertising and the access of
political parties and candidates to free airtime on radio and television

With regard to free campaign advertising (which starts 45 days before the eve of
election day), free airtime is distributed among parties and coalitions that have running
candidates, provided the following conditions are observed: i) two-thirds distributed in
proportion to the number of representatives in the Chamber of Deputies (House of
Representatives), considering in cases of coalitions, the total number of representatives of
all parties that form such coalitions; ii) out of the remaining amount (of free airtime), one-
third is to be equally distributed (among all parties) and two-thirds to be distributed in
proportion to the number of representatives elected in the immediately preceding election
to the Chamber of Deputies (House of Representatives), considering in cases of
coalitions, the total number of representatives of parties that form such coalitions. The
number of seats of each party in the Chamber of Deputies (House of Representatives)
shall be determined by election results.

Regardless of the broadcasting of free airtime, radio and television stations may also
transmit debates on majority and proportional elections, provided they ensure the
participation of candidates of parties that have seats in the Chamber of Deputies, being
also entitled to invite candidates from other parties.

Political parties are also eligible for free airtime in radio and television stations during
non-election years so as to disseminate party-related information, which, as established in
local legislation, consists of: reporting to party affiliates on the execution of a political
party programme, related events and activities; disclosing the views of the party on
political and community issues; promoting and disseminating greater participation of
women in politics, making sure to allot women a share of airtime that is to be established
by the party’s national steering body, provided a minimum share of 10% is observed.

The granting of free airtime for the dissemination of party advertising shall meet the
following criteria: i) to parties that have duly registered their articles of incorporation
before the Superior Electoral Court, and have participated or are able to participate in
general elections for the Chamber of Deputies (House of Representatives), electing, in
two consecutive elections, representatives in at least five different states, obtaining also
1% of the total votes counted across the country, disregarding all blank and spoiled
ballots, it will be ensured: a) nationwide broadcasting of a 10-minute programme per
semester; b) the allotment of a total of 20 minutes (of free airtime) per semester, divided
in 30-second or l-minute inserts; ii) to parties that have elected and maintained as
affiliates at least three representatives from different states it is ensured an annual
nationwide broadcasting of a 10-minute programme; iii) to parties that do not meet the
conditions established in the previous items, it is ensured a semi-annual nationwide
broadcasting of a S-minute programme, noting that such minutes are not to be combined
with the amount of free airtime provided for in the items above (TSE Resolution
N. 20,034/97, as amended by TSE Resolution N. 22,503/06).

As established in Brazilian legislation, political parties and candidates are prohibited
from making use of paid publicity on radio and television networks, and on the Internet,
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with advertising allowed only in the printed press, provided certain conditions are met
(Articles 36, 43 and 57-C of Law N. 9,504/97).

Transparency of parties’ and candidates’ accounts: On the requirement to render
accounts and sanctions in the event of failing to meet said requirement

The requirement to submit accounts to Electoral Courts is expressly provided for in
the Federal Constitution and its purpose is to ensure transparency regarding the origin and
destination of all financial resources used by political parties and candidates, thus adding
to the integrity of the political system as a whole.

The processes related to the rendering of accounts are regulated by principles of
morality, honesty and transparency. The mechanisms were designed to ensure the
enforcement of these principles: i) monetary donations shall be made via crossed cheques
payable to the chosen political party or via direct bank deposits credited in the political
party account; ii) all donations must be reported to Electoral Courts, along with a
statement featuring their receipt and respective destination, and the related financial
statement; i) political parties and candidates are required to open a bank account for the
sole purpose of registering all financial transactions related to their respective campaigns;
iv) political parties must submit the financial statement of the previous fiscal year to
Electoral Courts on an annual basis, by 30 April of the following year; v) political party
leaders and committees, including the treasurer, are held subject to civil and criminal
liability for any irregularities or mistakes they may commit; vi) political parties are
required to keep supporting documentation of their respective accounts for at least five
years; vii) during an election campaign, political parties, coalitions and candidates are
required to post on the Internet, on a specific website developed by Electoral Courts, a
report detailing all cash resources and assets easily convertible to cash that they received
for campaign-funding purposes as well as all expenditures made during said period.

Omissions regarding the rendering of accounts or irregularities identified in any
financial transaction performed by political parties and candidates may result in different
sanctions, ranging from the application of fines and suspension of the transfer of party
fund shares to the cancellation of a party registration. The applicable penalties may reach
candidates, who can be denied the issuance of a voting release certificate, have their
certification cancelled or be impeached, or be rendered ineligible in the event of
conviction for the perpetration of unlawful acts, including illegal capture of votes and
abuse of economic power.

Within the criminal sphere, it is worth noting that electoral bribery (vote buying) and
misrepresentation on a public or private document consist of conduct provided for in
Articles 299 and 350 of the Brazilian Electoral Code, subject to punishment by
imprisonment and fines, suspension of political rights and restrictions on the passive
electoral capacity of citizens (ineligibility).

Integrity in the political funding process; the support rendered to parties and
candidates, enabling them to comply with legal standards; and the bills drafted to
promote the reform of political funding

The integrity of political funding processes requires Electoral Courts to remain
continuously active and, as seen in many other democratic countries, Brazil is
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encouraging the debate and promoting reforms targeted at ensuring greater transparency
and morality of electoral and political financing mechanisms.

In addition to bearing jurisdiction to regulate and examine the matter, Electoral
Courts also offer political parties the benefits detailed below, which add to the continuous
improvement of processes designed to review and appraise the rendering of accounts:

e Organisation of public hearings with the purpose of gathering proposals on how
to prepare a draft of campaign accounts.

e Organisation of technical meetings with representatives of national steering
bodies of local political parties in order to discuss the rules, regulations and
systems to be used during elections.

e Training events for representatives of regional courts, organised with the purpose
of discussing the rules, regulations and systems to be used during elections.

e Publishing of the Handbook on Electoral Campaign revenues, expenditures and
rendering of accounts, to be made available on the website of the Superior
Electoral Court (TSE).

e Open access online course on the rendering of campaign accounts, accessible on
the website of the Superior Electoral Court (TSE). The course covers rules,
regulations and systems applicable to the rendering of election accounts (it is
worth noting that more than 1 500 people registered for this course in 2014,
having successfully completed the programme on the rendering of campaign
accounts).

e Operational support to electronic systems that integrate the processes of rendering
of accounts, with the aim of assisting internal and external audiences.

Finally, it should be noted that regardless of the many different control mechanisms
already provided for in Brazilian laws, there are many bills being presently examined at
the National Congress that are related to political financing, including, but not limited to,
the following proposals: exclusively public campaign financing; criminalisation of the
lack of registration of electoral donations; prohibition preventing legal entities from
making campaign donations; reduction of campaign time and costs, and increase in the
magnitude of sanctions to accounting and financial irregularities; the Superior Electoral
Court (TSE) to be considered the competent jurisdiction to set the spending limits in
electoral campaigns in the event the existing legislation fails to establish them; political
parties to be required to post periodic reports on the Internet, detailing funds raised and
expenditures made during electoral campaigns, etc.

In Brazil, however, the discussions about electoral financing have been occasionally
reduced to a dichotomy between exclusive public financing and private financing of
campaigns by individuals and legal entities without distinction.

And that is why I have already expressed my views on this matter at the Federal
Supreme Court (STF). As I see it, our Constitution does not admit the prohibition of
citizens’ participation in the maintenance and financial support of their preferred political
parties and candidates. As holders of popular sovereignty, citizens have the right to
financially contribute to democracy, provided such contributions are made within legal
limits.

Considering the aforementioned assumptions, as President of the Superior Electoral
Court, I have filed proposals before the National Congress and other institutions involved
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with the promotion of political reforms in our country. The purpose of such
recommendations was to prohibit private companies from engaging in political financing,
and to establish uniform spending and donations limits.

Another proposal that should be taken into consideration provides for the reduction of
campaign periods from 90 to 45 days, with an additional two weeks in the event of a
runoff. In addition to the obvious advantage of reducing campaign costs, I believe the
suggested regulation could encourage electoral campaigns — which are presently
extravagant, diffuse, and gruelling - to address issues of substantial interest to the
population. That would certainly prevent the country from grinding to a halt for months,
as it currently occurs, because of the reduction of activities performed by the Legislative
and Executive Branches. In line with such a statement, I find it also relevant to reduce the
free airtime on radio and TV from six to three weeks, so that campaign programmes
could be improved, focusing more on the platforms of the running candidates and their
respective government plans, and refraining from making use of special effects and
related pyrotechnics, which presently constitute the most significant expenditure in
electoral campaigns.

Finally, it is worth pointing to the relevance of having campaign accounts instantly
disclosed on the Internet, as that provides for greater transparency and increased
awareness of voters regarding the financers of their candidates. Furthermore, that adds to
the continuous and appropriate monitoring exercised by the press. Free and well-informed
voting encourages reciprocal control among political parties, which tends to adjust their
conduct in order to meet the legal requirements in place.

A relevant and recurrent topic that appears in all proposals for political reform is not
focused on rules for campaign funding, but on who is entitled to finance democracy: the
people or corporations with private economic power? To make sure that popular will is
respected, electoral campaigns must be free and fair, immune to the influence of large
economic groups. This is what I call democratic financing of elections: the private
funding of political parties and candidates, within isonomic limits, by voters, combined
with the maintenance of the Party Fund, with monies from the national treasury, as
established in Brazil’s legislation, in conformity with the proportionality of the political
representativeness expressed in the polls by popular will.
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Notes

1. It is worth noting that although campaign donors are not eligible for tax incentives
when making donations to political parties, according to Article 150, item VI, sub-
item ¢ of the Federal Constitution of 1988 (CF/88), the property, revenues or services
provided by political parties, including their foundations, are granted with tax
immunity. As established in Article 99 of Law N. 9,504/97 and in the sole paragraph
of Article 52 of Law N. 9,096/95, radio and television stations are also eligible to the
offsetting of taxes because of the allotment of free airtime.

2. In US dollars, according to the currency exchange rate of 2 January 2015
(BRL 2.6923).

3. In Brazil, there are presently 32 political parties that have registered before the
Superior Electoral Court, and 28 parties with seats in the National Congress.

4, In 2004, 2008, and 2012, municipal elections were held to elect Mayors, Vice-Mayors
and City Councilors; and in 2006, 2010, and 2014, general elections were held to
elect the President and Vice-President of the Republic, State Governors and
Lieutenant Governors, Senators, Congressmen and women, and State Representatives.
In the municipal elections of 2012, for example, there were 482 000 candidates
running for the different elective offices; and in the general elections of 2014, there
were approximately 22 000 candidates.

5. In US dollars, according to the currency exchange rate of 3 October 2014
(BRL 2.4926).

FINANCING DEMOCRACY: FUNDING OF POLITICAL PARTIES AND ELECTION CAMPAIGNS AND THE RISK OF POLICY CAPTURE © OECD 2016






I.14. INDIA - 197

Chapter 14

India

By Dr. S.Y. Quraishi

Former Chief Election Commissioner of India

This case study presents the current system of public funding of political parties and
campaigns in India. It also discusses the major challenges to electoral and financial
transparency.
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Introduction

India follows a multi-party democracy. There are some political parties active in the
entire country, whereas most of the parties operate only at the regional or state level.
While all the political parties are registered with the Election Commission of India (ECI),
a few of them are “recognised” as National or State parties on the basis of their electoral
performance. This “recognition” entitles them to certain benefits (described later in this
chapter).

High election spending and the potential for corruption go hand in hand. When the
parties spend a lot of money, they need to collect a lot of money, by all possible means,
fair or foul. Besides, large sums of money in politics undermine the level playing field, as
all candidates or parties do not have equal access to funds. The ECI is seriously
concerned about the growing influence of money in elections. “Big money” used in a
non-transparent manner undermines the rule of law and vitiates the electoral process.

Vote buying is the biggest mode of such non-transparent use of money in elections.
The excessive use of money much beyond the legal limits has been reported by many
parties, candidates, media and civil society organisations. Several parliamentarians have
also raised concerns in the House about the use of excessive money in election campaigns
and have asked the Commission to take urgent steps to curb such malaise.

In the recent elections, particularly in the 2014 elections to the House of the People
(the lower house of Parliament), the ECI took several steps to curb the misuse of money.
However, the absence of express legal provisions for enforcement hinders these efforts.
The Ministry of Law and Justice, in association with the Election Commission, organised
a nationwide consultation on electoral reforms, including reform of political finance rules
and transparency norms, but the recommendations have not yet converted into the desired
amendment of electoral law.

Political finance and disclosure norms in India

Funding of political parties

There is no state funding of parties in India. However the parties enjoy certain
indirect benefits, which include:

e free copies of electoral rolls for candidates and recognised political parties
e free airtime on state-owned radio and television for recognised political parties

o free use of space in state capitals for the offices of recognised political parties
(these three limited only to the recognised parties)

e tax exemption on the income of the political parties

e tax exemption on donations to the political parties and electoral trusts, subject to
certain restrictions, including prohibitions on donations from foreign sources and
state-owned enterprises.

The issue of public funding to political parties has been debated, but political
consensus around possible measures to address this has yet to materialise.
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Private funding

Individuals or companies can make donations to political parties, subject to certain
restrictions:

e Corporate donations are capped at 7.5% of average net profits of three financial
years (Section 182 Companies Act, 2013).

e Donations by foreign companies and government companies are prohibited
(Section 29B of RP Act 1951). A foreign company is defined in Section 3 of the
Foreign Contributions Regulation Act 2010 (FCRA)and includes:

1. a foreign company under S. 182 of Companies Act, 2013 (a company or
body corporate incorporated outside India having a place of business in
India, whether by itself or through an agent, physically or through
electronic means and conducting any business activity in India in any other

manner)
2. an Indian subsidiary of a foreign company
3. a multi-national corporation.

Corporate donations

In 1968, the Government banned corporate donations to political parties. However, an
amendment to the Companies Act in 1985 allowed corporate donations to political parties
under certain conditions. Corporations may contribute up to 7.5% of their average net
profit over the previous three years to political parties, subject to approval by the Board
of Directors and disclosure in the profit and loss account statement in the audited annual
accounts of the company. Further:

e Income tax laws in India allow deductions for donors to political parties (if paid
through bank cheque), and the receipts in the hands of the political parties are not
taxable.

e Recently, the income tax law was amended, allowing the creation of Electoral
Trusts as pass-through entities for the funding of political parties. The receipts of
the Electoral Trusts and contributions made to them are exempt from tax.
However, corresponding changes have yet to be made in the Representation of the
People Act of 1951 (RPA), which governs as the electoral law of India.

Expenditures

At present, there is a statutory limit on the amount that can be spent on a candidate’s
election campaigns. Recently, the ceiling of the expenditure incurred by a candidate on a
campaign was increased from EUR 22 400 to EUR 39 200 for elections to the State
Assembly, and from EUR 56 000 to EUR 98 000 for elections to Lok Sabha (Lower
House of Parliament). Further:

e There is no ceiling, however, on election expenditures by political parties. The
expenditures made by political parties in favour of their candidates do not count
in election expenses incurred by a candidate for the purpose of the ceiling. This
effectively renders the limit on expenditures irrelevant.

e The candidates are also not required to disclose their pre-nomination campaign
expenditures, nor are those expenditures considered within the ceilings.
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The electoral expenditures reported by major national political parties in India in the
2014 general elections are set out in Table 14.1.

Table 14.1. Electoral expenditures, by category and party, in the 2014 Indian general elections

In EUR thousands
Travel Trayel . . .
- expenses on expenditure on Expendltgre on Expend!tqre on Expendﬁyre on Any other
Political party leaders other media publicity public ) Total
star than star advertisements material meetings expenditure
campaigners . 9
campaigners
BahujanSamaj 2423 0 546 923 315 0 4207
Party
Bharatiya Janata 19761 2520 47931 4389 12524 12 621 99 746
Party
Communist Party 8 13 8 54 21 216 312.8
of India
Communist Party 47 209 124 351 166 205 1102
of India (Marxist)
Indian National 17 559 570 40490 3376 4631 1442 68 068
Congress
Nationalist 465 57 3479 766 92 50 4909
Congress party

Source: Election Commission of India.

Public funding contributed to political parties and candidates

1. Indirect funding by way of tax exemption on the donations made by individual or
companies to political parties above EUR 280 from a single entity (on disclosure
of the contributions in a prescribed format to the Commission [ECI]).

2. The national political parties have submitted to the Commission their Annual
Contribution reports regarding receipt of donations in excess of EUR 280 in a
financial year under Sec 29C of the RPA (Table 14.2).

Table 14.2. Donations received in excess of EUR 280 by political parties in India, 2010-14

In crore rupees

2010-11 2011-12 201213 2013-14
Bahujan Samaj Party 0 0 0 0
Bhartiya Janata Party 14.51 37.33 83 166.77
Communist Party of 1.18 0.60 0.34 1.28
India
Communist Party of 1.566 2.26 4 2.09
India
(Marxist)
Indian National 7.41 10.93 101.75 66.47
Congress
Nationalist Congress 0.14 2.55 0.05 14.02
Party

Source: Election Commission of India.

The above reports are uploaded to the Commission website for public viewing. It is
important to note that in reality there is a lot of under-reporting, and the contributions
disclosed to the Commission are reported to be only a small fraction of the actual total
contributions received by some of the parties.
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Mechanism to regulate media spending by political parties and candidates

More than one-third of campaign expenditure is generally incurred on media and is
increasing with its vast expansion. However, the Election Commission of India has no
regulatory power over the media. Nevertheless, Media Certification and Monitoring
Committees (MCMC) are established in each district per instructions from the Election
Commission to monitor the content of political advertising and to keep a watch on
suspected paid news, whereby media does surrogate publicity for a party or candidate in
the guise of news — a new scourge.

The Election Commission does not have sufficient capacity to undertake pre-
censorship of all advertisements on the various cable networks and television channels.
Instead, it has delegated its powers to the respective District Magistrates (DMs) of the
States or Union Territories by a general order.

These officers act under the supervision of the Election Commission. Appeals against
DM orders can be made to the Chief Electoral Officer of each State. The Chief Electoral
Officer may appoint a committee for hearing the complaints or grievances of any political
party, candidate or any other person in regard to the decision to grant or to refuse
certification of an advertisement. Decisions of the committee are binding. Orders for
modification or deletion of the advertisements must be complied with within 24 hours of
receipt of the decision, and the modified advertisement may then be resubmitted for re-
evaluation. The committee also communicates its decision to the Election Commission.

Provisions of Section 126 of RPA apply allowing any political party, candidate or any
other person to appeal a decision of the committee, the Designated Officer or Election
Commission. The appeal may be heard by the court for clarification or appropriate orders.
No other court, tribunal or authority may hear any petitions in regard to a complaint
against such advertisement.

Under Section 127A of the RPA no person shall print, publish, or cause to be printed
or published any election pamphlet or poster, handbill or other document without
mentioning the name and address of the printer and the publisher. It is the responsibility
of such press to deliver a copy of the declaration along with a copy of the document to the
DEO/CEO within a reasonable time after printing the document.

Transparency and accountability

Funding disclosure
With regard to the funding of parties:

e Political parties are required to disclose to the Commission annually, prior to the
income tax return filing date, the names and addresses of persons donating more
than INR 20 000 (or EUR 280) (Sec 29C of the RPA) at a time. If they fail to
submit the report to the Commission in time, the tax exemption on the
contributions will not be allowed by the Income Tax Department, as per
provisions of the RPA. The Commission forwards these reports to the Income Tax
Department for necessary action, and to the Ministry of Home Affairs for
verification of contributions from foreign sources, and to the Ministry of
Corporate Affairs for verification of the corporate donations under the Companies
Law.
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However, the parties are neither required to maintain the details, nor required to
disclose to the Commission, if the one time contribution made by a person is not
more than EUR 280. They are also not required to disclose total contributions
received, and, therefore, anonymous donations are not restricted or prohibited.
Similarly, there is no penal provision if political parties accept or receive
donations from prohibited companies or sources, in violation of Section 29B of
the RPA. The parties exploit this — over 75% of the total funds received do not
disclose the source.

With regard to funds received by candidates:

Candidates may raise funds from any source, as there are no restrictions on
fundraising by candidates, nor is there any requirement to maintain and disclose
the names and addresses of the persons from whom they receive the funds.

On the direction of the Election Commission, the Institute of Chartered
Accountants of India (ICAI) has issued guidelines prescribing accounting and
audit standard for the parties. However, there is no penal provision for the
violation of such guidelines by the candidate or the party. Theoretically though,
the ICAI can revoke the licence of the chartered accountant.

During the election period, the Commission appoints independent Expenditure
Observers, who work as the eyes and ears of the Commission. During the election
campaign period, the candidates are required to submit their day-to-day election
expenditure statements three times to the Expenditure Observer for inspection.
The final accounts with bills and vouchers must be submitted to the Designated
Election Officer within 30 days of the end of elections. Failure to submit this
statement to the DEO within the timeframe and manner prescribed may result in
the candidate’s disqualification by the Commission for a period of three years.

The Commission has issued instructions that each candidate should open a
separate bank account for election expenses, and incur all expenses from that
account by cheque, excluding small payments below INR 20 000 (or EUR 280).
But there is no penal provision to enforce this.

Disclosure of election expenditures by candidates

Disclosures measures are designed to make political parties and candidates observe
the campaign expenditure ceilings, as well as prevent illegal, prohibited or otherwise
restricted expenditures. Candidates must also file an affidavit providing details of their
assets, liabilities and any pending criminal cases against them.

Accounting and reporting procedures

With regard to maintenance of day-to-day accounts of election expenses, cash and
bank registers:

Candidates are required to maintain books and registers of their election
expenditures, e.g. register of day-to-day accounts, cash register and bank register.

Every candidate may appoint an additional agent for assisting the candidate in
various expenditure-related matters.

The candidate is required to submit the register to the Expenditure
Observer/designated officer for inspection at least three times during the
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campaign period, as per the schedule of inspection prepared by the Returning
Officer.

e In the case of non-production of the election expenditure register for inspection on
the day fixed for this purpose, a notice is issued by the Returning Officer.

e [f the candidate does not produce the register within three days of service of the
notice, the candidate’s permission for use of vehicles during election may be
withdrawn, The withdrawal of permission for use of vehicles is made known to
all Surveillance Teams and Flying Squads deployed in the constituency, and
vehicles may be impounded. If the candidate still does not produce the register of
election expenditures for inspection, a complaint under Section 171-1 of the IPC
shall be filed in the competent court.

Disclosure of expenditures by political parties

Political parties are required to disclose a partial statement to the Commission within
30 days of the declaration of election results detailing funding given to candidates, as well
as a full disclosure within 75 days of the state assembly elections, and 90 days of
Parliament (Lok Sabha) elections, the total amount of election expenses incurred. But
there is no penal provision should the parties decline to submit the report or submit an
incomplete or incorrect report. The Commission has issued instruction in its transparency
guidelines for the political parties that the report should be verified by a chartered
accountant, but there is no penal provision to ensure this. The Commission makes these
reports publicly available on its website. The contribution reports and the annual audit
reports submitted by the political parties are also posted on the Commission’s website for
public viewing.

In the Election Expenditure Statements, political parties are required to provide
details of expenditures made under different categories (e.g. travel expenses, expenditures
on media advertisements, expenditures on publicity materials, lump sum amounts paid to
each candidate for campaigning purposes, etc.). These statements filed by political parties
are made publicly available on the Commission website.

The Commission has issued transparency guidelines directing the parties to file the
Annual Audited Accounts with the Commission within seven months of the end of
financial year. It has also issued guidelines that the parties should not incur any
expenditure above INR 20 000 in cash to a single person in a day (excluding the
transactions in areas not having banking facilities). In the absence of penal provisions,
some parties do not comply with these requirements.

Scrutiny/audit of the information submitted by political parties and candidates

According to the transparency guidelines of the Commission, accounts maintained by
political parties should conform to the guidance note on Accounting and Auditing of
political parties circulated by the Institute of Chartered Accountants of India. Annual
accounts are required to be audited and certified by qualified practising Chartered
Accountants. In addition, all political parties are expected to submit to the Commission
copies of their audited annual accounts, along with the Auditor’s report for each financial
year (i.e. April to March), before 31 October of each year. Annual audit reports submitted
by the political parties are sent to ICAI for further examination. Apart from posting the
contribution reports on the website for public scrutiny, the reports submitted by the
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political parties are also sent to the Income Tax Department, the Ministry of Corporate
Affairs and the Ministry of Home Affairs for further scrutiny.

Format in which the information is made available to the public

Scanned copies of all financial reports of the political parties (contribution reports,
annual audit reports and election expenditure reports) are made publicly available on the
Commission’s website within seven days of submission.

Transparency guidelines

In the interest of conducting free and fair elections, maintaining the purity of the
election process, and providing guidelines to encourage transparency and accountability
with regard to political party funds, the Commission has issued transparency guidelines
that apply to all political parties. The main features of the transparency guidelines are as
follows.

To maintain such books of accounts and other documents that conform to the
guidance note on Accounting and Auditing of political parties, issued by the Institute of
Chartered Accountants of India. The Annual Accounts shall be audited and certified by
qualified, practicing Chartered Accountants.

Political parties are required to submit to the Commission a copy of the audited
Annual Accounts with the Auditor’s report for each financial year, before 31 October of
each year.

For this, they shall maintain the names and addresses of all individuals, companies or
entities making a donation, except petty sums, donated by the public only during its
public rallies. Further, any amounts/donations received in cash shall be duly accounted
for in relevant account books, and deposited in the party’s bank account within a week of
its receipt. However, the party can retain a reasonable amount of cash required for the
day-to-day functioning of the party and for defraying cash expenses.

If a party incurs any expenditure, it shall ensure that no payment in excess of
INR 20 000 is made in a day to any person or company or entity in cash, except where:
i) the payment is made in a village or town, which is not served by a bank; or ij) the
payment is made to any employee or party functionary towards salary, pension or for
reimbursement of his/her expenses; or iii) cash payment is required under any statute.

Section 77(3) of the RPA provides a ceiling of election expenditure for a candidate
irrespective of the source of the funds. Therefore, if the party desires to provide any
financial assistance to its candidates for their election expenses, such assistance shall not
exceed the prescribed ceiling. Any payment in this regard by the party shall be made only
through crossed account payee cheque or draft or through bank account transfer, and not
in cash.

Integrity

During the last elections, a 24/7 call centre was set up in each district, allowing voters
to make toll-free calls to register complaints of any suspected violations or other corrupt
practices. All complaints received were recorded and forwarded to the relevant “flying
squad” (mobile enforcement team). Phone numbers of the local expenditure observers
were also made public with invitations to the public to register any complaints of
electoral code violations. Complainants were informed of follow-up action taken. In
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addition, between 1 March (announcement of elections) and 15 May, the Election
Commission received 3 159 calls from voters to report suspected misconduct.

Fostering a culture of integrity within the public sector, among political parties
and private donors

The Election Commission supports campaigns propagating ethical voting, engaging
non-governmental organisations (NGOs), village level/ward level awareness groups
(VAGs/WAGS), civil societies, and by announcements on legal provisions, uploading
facility of photo/audio/video of corrupt practices. It has also begun engaging in booth-
level awareness groups (BAGs).

Compliance and oversight

In India various measures are taken to ensure effective compliance, as described
below.

For effective compliance of the Commission’s instructions in connection with the
expenditure by candidates and political parties, various teams are formed:

1. Flying Squad: Dedicated Flying Squads under each Assembly
Constituency/Segment for tracking illegal cash transactions or any distribution of
liquor or any other items suspected of being used for bribing the voters.

2. Static Surveillance Team (SST): These teams put check posts and watch for
movement of large quantities of cash, illegal liquor, any suspicious item or arms
being carried in their area. The entire process of checking is video-recorded to
prevent harassment or bribery.

3. Video Surveillance Teams: Capture all the expenditure-related events and
evidence for any future reference as proof. Expenditure-related events and
evidence are reviewed by the Video Viewing Teams and Accounting Teams to
prepare Shadow Observation Registers for each candidate.

4. Media Certification and Monitoring Committee (MCMC): This district-level
committee is set up for the certification of campaign advertisements, and to also
monitor both print and electronic media including cable networks, and record
either in CD or DVD. They maintain photocopies of all advertisements/paid
news/election-related news of the contesting candidates/political parties.

A scanned copy of the Abstract of expenditure statements of all the candidates along
with copies of all notices issued by the RO, and the replies thereto must be posted on the
website of the CEO within three days of lodging the account of election expenses by the
candidate.

Accounts maintained by the candidates are scrutinised by the Observers and other
district-level teams during the election process, as elaborated above.

Most of the information in connection with the funding and expenditure of the
political parties and candidates are posted on line for public scrutiny. Anyone can also ask
for the information under Right to Information Act 2005. There are many NGOs like the
Association of Democratic Reforms (ADR), National Election Watch, etc., who are doing
commendable jobs by doing research on electoral reforms and even filing Public Interest
Litigations (PILs)s to cleanse the political system in India.
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Conducting investigations, referral of cases for prosecution

In addition to the district authorities, the ECI takes assistance from various law
enforcement agencies like state excises, the Income Tax Department, the Central Police
Force, etc. to conduct investigations.

Sanctions applied following the breach of political finance regulations -
disqualification

Candidates are issued notices to date for failure to submit election expenditure
accounts within the prescribed time limit. Out of the five returned candidates who were
issued notice, one was unseated and disqualified.

The list of other persons (non-returned candidates) disqualified for three years under
Section 10A of the RPA is posted on the Commission’s website (www.eci.nic.in).'

Helping political parties and candidates comply with regulations

The Commission has introduced e-filing of certain forms and statements, by
candidates and political parties and launched a new “Election Commission Return
Preparer (ECRP) Scheme” to assist them in online filing of the forms, affidavits, etc.

The Election Commission of India set up the India International Institute of
Democracy and Election Management in 2011 in order to provide training on electoral
practices to meet domestic and international requirements of election managers. The
institute also organises training and orientation programmes for political parties.

Challenges

Challenges and emerging risks in relation to a level playing field

I. In view of the high costs of election campaigning in terms of media
advertisements and public rallies, use of “big money” in politics is a major
concern today. The Commission is open to the idea of expanding the in-kind
subsidy for election campaigns, with simultaneous reforms for transparency and
accountability of parties and candidates.

2. Vote buying is another challenge. Political parties often indulges in distributing
cash, liquor and gifts to buy the support of voters.

3. The policy of financing of political campaigns but not political parties results in
continued distrust of government and major economic actors. Political parties’
main source of fundraising, namely donations from undisclosed sources,
perpetuates the idea that these donations result in crony capitalism — that is
preferential policies, favours, or other rewards to criminals, corporations, and
government contractors. State funding for political parties could help resolve this
problem. One possible way to implement this would be through a party funding
system which allocates funding to parties according the number of votes
received. This system would be further complemented by a ban on corporate and
anonymous donations, thereby minimising the appearance of quid pro quo
arrangements.
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Challenges and emerging risks in relation to transparency and accountability

1. There is no uniform method of accounting by the political parties and no ceiling
for expenditure by political parties.

2. There is no requirement of disclosure of campaign-expenditure by a third-party
campaigner, i.e. a person not authorised to campaign by either the party or the
candidate.

3. The cash economy in India encourages the use of black money and vote buying.

4. There is a new phenomenon of “paid news” — advertisements masquerading as
news and hence expenditure not accounted for.

Challenges and emerging risks in relation to compliance and oversight

1. There is no penalty for non-compliance by parties. The Commission has
recommended having legislation authorising sanctions for non-compliance.

2. There is no law regulating the parties, as the Election Commission of India is not
a regulator of political parties under current law. In addition, the Commission
does not have the authority to deregister or impose civil penalty on political
parties.

Plans to reform political finance regulations

1. The Law Commission in its 255th Report has dealt with electoral reforms and
made detailed recommendations.

2. The Election Commission held a national consultation to discuss the issues in
context with the Law Commission’s report, which was attended by various
recognised political parties, senior election officials, journalists, academics,
NGOs, students, legal experts, etc. The outcome of the consultation has been
forwarded to the Government for consideration.

3. The Commission has made various recommendations on electoral reforms in the
past as well.

Conclusion

The money power in elections continues to evade solutions. While India is not the
only country grappling with the problem, it is no consolation. It underlines the need for
the world community to put their heads together to come up with workable solutions.
Without further delay, OECD and International IDEA can lead this effort as they have
indeed begun to do. Let 2016 be the year for clinching the issue at last.

Note

1. See http://eci.nic.in/eci_main/ElectoralLaws/disqualified-person-list-13012015.pdf.
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